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2. Préface

Chibli Mallat

Ce livre est la sixieme publication de notre campagne présidentielle.
Plus de mille personnes, réparties dans les cinq continents, ont participé
activement a cette campagne, et cet ouvrage offre une nouvelle preuve de
la qualité de leur travail, et de leur lutte civilisée au Liban et dans le reste
du monde.

La «campagne de proximité» entreprise de novembre 2005 a juin 2006,
juste avant que la guerre avec Israél ne commence, a marqué une page
nouvelle dans I'histoire du Liban.

Proximité signifie étre proche du citoyen, I'écouter, I'inclure, discuter
aveclui. L'effortentrepris 24 heures sur 24, pendant six mois, s'est manifesté
dans des réunions quotidiennes, dans des interventions nombreuses dans
les médias, et dans des rassemblements citoyens a travers le pays, ainsi
qu’en Europe et aux Etats-Unis. Dans une derniere phase, le travail a été
amplifié par la formation de différents comités.

Dans sa publication plus récente rassemblant plus de trente articles
parus dans les médias internationaux et arabes, Comment la campagne
présidentielle s’est imposée dans le monde, la campagne a offert au public
libanais le florilege d'un phénomene exceptionnel au Moyen Orient.
Auparavant, Papiers Présidentiels avaient fourni, dans une premiere
édition en décembre 2005, dans une seconde édition en février 2006, profil,
accomplissements et programme. Le programme a été également publié
séparément dans une version renouvelée a la lumiere de la campagne de
proximité, ainsi qu’en version résumée.

Deux autres contributions majeures ont été publiées sur le site
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www.mallatforpresident.com. La premiere est intitulée un Tribunal
international pour tous, et offre études et documents pour une justice
efficace. Les résultats en sont probants. Le second document, intitulé
Elections présidentielles libres, reprend la clause présidentielle de la
décision 1559 du Conseil de Sécurité et les efforts de la campagne
pour l'activer et la mettre en application. D’autres publications sont en
préparation, en témoignage de la profonde contribution d'une campagne
présidentielle révolutionnaire par ses réalisations tangibles sur le plan
local et international.

Ces Propos Présidentiels sont offerts dans une forme sans doute unique
dans I'histoire de la démocratie. Ils font suite a une conviction profonde
que Lucien Febvre avaient énoncée dans ses conférences sur 1'Europe
au College de France, durant la période la plus noire de l'occupation
nazie. ‘Il ne faut jamais sous-estimer’, disait le grand historien frangais,
‘la force des mots dans l'histoire’. Nous croyons a la force des mots,
nous rejetons la violence comme moyen de faire de la politique, et nous
offrons le combat d’idées comme le seul acceptable dans la Cité. Cette
campagne présidentielle est un combat pour la victoire des mots sur la
violence.

Comme dans toute campagne politique, le message se répete
inévitablement. Mais la variété des sujets nécessaires a la réforme,
la richesse exceptionnelle du Liban et des libanais, la conjoncture
historique dramatique, ont diminué la portée de la répétition inhérente
aux campagnes politiques. Cette campagne présidentielle estambitieuse
et se veut un modele pour la région, ainsi que dans le monde. Elle a
déja contribué a l’établissement d’un nouvel espace politique pour les
citoyens intelligents concernés, et souhaite répondre a leur attente d'un
leadership qui leur ressemble a la téte de 1’Etat.

Ce livre est aussi un hommage a la Révolution des Cedres, victoire
historique de la non-violence dans un pays, dans une région ou il nest
pas permis de la voir refluer.

Note des rédacteurs. Propos Présidentiels, comme la plupart des citoyens
libanais, est trilingue, et inclut in fine un texte en arménien. Ce multilinguisme est une
cause de fierté supplémentaire pour le peuple libanais. Les textes sont présentés par
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ordre chronologique décroissant.
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3. Preface

Chibli Mallat

This collective work is the sixth book-length publication released by
the Mallat for President Campaign. More than a thousand people
have actively participated in this campaign across five continents. This
publication provides yet another record for the quality of their work, and
their civilized fight for Lebanon and the world.

As the political forces in the country regroup for the presidential battle
after a murderous summer, it is important to offer a comprehensive
documentation of the “proximity campaign’ carried out from November
2005 to June 2006, just before the war with Israel. Proximity means
being close to the citizen. This is a relentless effort to bring the message
to Lebanese citizens in daily meetings and interventions in the media,
citizen gatherings across the country, as well as in Europe and in the USA.
In a later phase, the work was amplified by friends on various committees
coming together to develop the debate and enrich it.

In the most recent book published, A Compelling Presidency, The Mallat
Campaign in World News, the Lebanese public was offered a selection of
over thirty profiles and articles in the world media showing the Campaign
as a breakthrough in Mideast politics.

A Compelling Presidency followed the publication of the Campaign
platform and achievements in Presidential Papers, first edition in December
2005, second edition in February 2006. The Program was also published
separately, in full and in summary form. Those who follow our site know
also about two other major policy publications, the first on the International
Tribunal for Lebanon, the second on Free and Fair Presidential Elections,
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developing the ‘Presidential Clause’ in Security Council Resolution 1559.
There will be more such publications. They provide a lasting testimony
of the in-depth contributions of a unique and unpredented democratic
Campaign, and its tangible achievements in specific international and
domestic areas.

These talks on and around the presidency are offered to the Lebanese
public in a way perhaps unmatched in the history of democracy. This is a
fact. From the moment the presidential bid was announced, in an op-ed
in the daily al-Nahar on November 2, 2005, the campaign has sought to
provide a record for new, revolutionary, non-violent action in the context
of a Middle East full of violence. We, the Lebanese people, reject violence,
and offer ideas instead. This presidential campaign is meant as a battle
of ideas in the first place. It was inspired early on by the most famous
debate in world constitutional history, which was carried out in 1787
over the adoption of the American Constitution. That rightly celebrated
debate was compiled as the Federalist Papers, a series of articles in the
press supporting the draft of the US Constitution. The idea is the same
in both cases two centuries apart: an open, informed public debate on
the future of one’s country. The present campaign is naturally different
considering the subject matter and the absence of a common text like the
draft US constitution available then to Madison, Hamilton and Jay. This
also makes it unique. Never was a presidential campaign so intent in
offering reasoned leadership and a record of texts for people to appreciate
and judge.

In all campaigns, messages get repeated, but the variety of topics in
need of reform, and the exceptional richness of Lebanon and its people
at this historic juncture, have lessened the sense of repetition which is
inherent to political campaigning. The Mallat presidential campaign is
ambitious, and wants to be a model in the region, and in the larger world,
for the renewal of political space between intelligent, concerned citizens,
and the people who are soliciting them for leadership. This book is the
result of the tireless dedication of dozens of friends from the Campaign,
old and young: the youngest contributor is not yet 18, the oldest over
90. Thanks to their dedication, this book provides a small tribute to the
Cedar Revolution, a historical breakthrough for a course of non-violence
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that must not be allowed to fail.

Note from the editors. Presidential Talk, like many Lebanese citizens, operates
in three languages, and in one case in Armenian. This is a matter of additional pride for
Lebanon. The texts are presented in reverse chronological order.
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31 May 2006 - War announced

4. Lebanon and Middle East flashpoints:
An analytical list®

Only a change in the presidency could have offered a chance for Lebanon
to avoid the inexorable descent into regional, now international, drama.
Two windows of opportunity opened up to this sine qua non condition
- presidential change -, in March 2005 and February 2006, but they were
missed. The deadlock exactsevery timemore difficultiesand complications
preventing any fresh start with a leadership that does not belong to the
Ancien Régime. As a matter of policy, the more intractable the difficulties,
the more strenuous the effort to set things right, and the many regional
flashpoints of doom and gloom are rendering meaningful change ever
more intractable. A minimal list of such flashpoints reads as follows:

(i) In Iran, a radical populist leader was elected to the presidency in
2005. The system is entrenching against a reformist movement in disarray.
Iranian reformists have been overtaken by events, and seem unable to
regain the initiative, which is increasingly lost to the provinces. Instability
inside Iran takes the form of guerilla movements mounting challenges
of a mainly national nature, Arabs, Azeris and Kurds against Persians,
who represent slightly over half the total Iranian population. Instability

(1) Speech at US], Seminar on “The new configuration in the Middle East and Lebanon’, 31
May 2006. Professor John Donohue, s.j. chaired the meeting, in which participated Professor
Vittorio Parsi, from the University of Milan.
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outside Iran takes the form of exacerbated language against Israel and
the US, and the pursuit of nuclear experimentation as a matter of national
pride.

(ii) In Iraq, it took five months after elections for the government to
be formed, despite a severe security situation with insurgents on the
offensive across the country, and increasingly succeeding in a strategy of
civil war between Shi‘is and Sunnis.

(iii) In Syria, the government has tightened the screw on dissidents,
while its rhetoric increases in a three-forked resistance to western policy
in the region, in Palestine in open support to Islamic factions, in Iraq in
continuous challenge to the presence of foreign armies, and in Lebanon
with attempts to compensate the forced withdrawal of troops in April
2005 by intimidation and support to its Lebanese allies inside and outside
power.

(iv) Inthe West Bank and Gaza, elections led to the victory of the Islamists
end of 2005, with a chill across the region resulting in radicalisation and
the breaking of all contacts on both sides of the divide. The new Israeli
government has adopted a systematic policy of assassination against
leaders of the movement, whilst stonewalling as a matter of principle on
any negotiation.

(v) In Israel, the government continues to remain oblivious to a large
section of its population on account of it representing a Trojan force at
worst, at best an oddity in a self-styled Jewish state. The Supreme Court
supported an openly discriminatory law against Arab Israeli citizens,
preventing them from uniting inside Israel with spouses from outside
the 1967 Green Line.

(vi) In Egypt, a president in power for over a quarter of a century fights
the slightest challenge to his rule, going as far as jailing a former rival to a
presidential contest he had himself called for, while taking on a rebellious
judiciary in open resistance to executive abuse of power. Entrenchment is
deepened by the dogged attempt of the ruling nuclear family to secure a
dynastic takeover.

(vii) The Gulf States witness a combination of political retrenchment
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and petrodollars-bought consent, made easier by the rise of oil prices.
In Saudi Arabia the ruling family stonewalls on any political reform by
putting on the same level peaceful advocates of liberalisation and violent
Islamic factions. Entrenchment of dynasties is the trend across the region.
Even Kuwait, where a parliamentary tradition is over half a century
strong, the ruling family has signaled its determination to put limits on
parliamentary life, dismissing Parliament after its scrutiny of the Council
of Ministers performance.

(viii) In the West, despite all the talk about democracy, US and European
signals are at best ambiguous. The Libyan dictator was brought back from
a three-decade cold on the argument that he has foregone his Weapons of
Mass Destruction (WMD) programs. Normalisation with Libya suggests
to other similarly bent autocrats a model for survival: an open strategy
of arming, or threatening to develop such arsenals, against international
acceptance, in due course, of the domestic status quo: the regime then
disarms or gives up its WMD, real or projected, on its own terms. Such
is today also the logic of the Iran-US developing clash. Since Qaddafi’s
Euro-American rehabilitation, the US administration has explained that
Libya is a good example for Iran and others to follow. As a result of this
logic, Iran needs to develop its WMD research as a bargaining chip for
normalization. Whether it wishes to restrict itself to civilian nuclear power,
as it claims, or whether the real objective is an atomic bomb, like Israel
or neighbouring Pakistan, the Libyan logic now prevails, and the Iranian
government calls the shots. That events can develop in unpredictable
manners is immaterial to the strategy.

How do all these flashpoints affect Lebanon? The country remains
the sounding board of regional, and now characteristically international,
conflicts. This is in part owed to its socio-historical setup, where
communities mirror western and eastern contradictions in a unique way.
Lebanon’s diversity, which is its blessing, becomes its curse. The indicators
in the region being so unanimously negative, there is little breathing
space for the Lebanese for an unprecedented Revolution to yield decisive
results.

Let’s consider these eight flashpoints in turn.

23
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(i) In the case of Iran, the large Lebanese Shi’i constituency, which is
driven by the dominant military power of Hizbullah, has little leeway to
chart an independent course. Not only is the religious structure of the
leadership a striking example of how Hizbullah’s politics is dominated by
mullahs in the velayat-e fagih fashion; but the open embrace of its Iranian
colleagues by the Lebanese leadership, and its acknowledged following
of the Supreme Leader in Iran, is matched by a one-directional flow of
material support. Depending on sources, this support takes the shape of
300 to 500 million usd a year. Figures are difficult to document with any
precision. Whatis undisputed is an increase over the past two years, which
was facilitated by the rise of oil prices, and the strident ideological bent:
with an Iranian president who openly advocates the destruction of Israel,
Hizbullah is the acknowledged forefront of the battle for civilization as
seen from Tehran.

(ii) The case of Iraq is more complex, but the announced visit of
Iraqi radical leader Mugqtada al-Sadr to Beirut, which was cancelled at
the last moment, captures some of the Iraqi projections onto Lebanon.
Sadr hurriedly returned to Iraq upon the news of the sectarian mosque
bombings that led to a state of civil war between Iraqi Sunnis and Shi'is.
The interruption of the visit underscores a similar concern in Lebanon;
there are other telltale signs, such as the Sunni conspiracy, apparently the
act of a small group, against the leader of Hizbullah two weeks later. With
the exacerbation of the crisis in Iraq between the two large communities,
and the lack of governmental cohesion in Lebanon because of the split
between the President and the Prime Minister, the lack of trust between
the dominant Muslim communities the world over carries grave threats
for Lebanon. As in Iraq, such an open crisis would be unprecedented
this century, where the strategy of civil war announced by the infamous
‘Zarqawi letter’ is now real. The country is at risk from fringe groups
which drive policies against the will of the majority of citizens, and
carry the violent order of the day with the help of a millennium-deep
antagonism. To these dark forebodings adds the American and British
dismal sinking in the Iraqi shifting sands.

(iii) There is little to be said about Syria in Lebanon that is not obvious.
With increasing tension resulting from additional demands by the Security
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Council upon the Syrian government, Damascus sees a freed Lebanon
(specifically if its press if free) as a clear and present danger. Syrian
leaders are convinced that conspiracies are being hatched in Beirut, Paris
and Washington for their demise. It is hard to see how the downward
spiral can be stopped, which the investigation into Hariri’s assassination
may bring to a head. Iraqji, Palestinian, Iranian and Israeli files, all operate
in fateful triangles where Syria and Lebanon are the two other sides of the
triangle, with Lebanon so far on the receiving end of history.

(iv) Palestine in Lebanon is a footnote to the Syrian triangle, as the
recurrent Syrian-based Palestinian troubles show. One day; it’s the Jibril
faction, another the all but forgotten Fatah dissidents. More puzzling is
the dynamic emerging independently, which follows the fluid situation
in the West Bank and Gaza. The Palestinian camps in Lebanon have
traditionally been sympathetic to Yaser Arafat’s leadership. With the
rise of Hamas, an inevitable rivalry has been developing in the camps.
Lebanon witnesses a race against the clock from the Fatah factions to
consolidate their “embassy” at a time when Hamas is in government. The
slide into civil war witnessed in Gaza in the past weeks can hardly leave
untouched fragile Palestinian camps, which are awash with weapons and
lawlessness.

(v) It is received wisdom in the Middle East that Israel calls the shots,
and benefits from Arab internecine fighting. This no doubt is true, but as
in the case of the Lebanese civil wars, patterns of unrest in the immediate
neighbourhood engulf the ‘principal’” sooner or later. The Israeli
government is aware of the slide into civil war in the West Bank and Gaza,
and has devised a policy of ‘unilateralism’ to disengage with the view that
such a conflict will further weaken Palestinians. In a cheese-like territory
where desperate peoples are stranded and strangled, there will be no let
up of violence against the principal. Whether it takes the form of nagging
Katiushas across the barbed wires in Gaza, suicide bombs in Tel Aviyv,
or the more threatening weaponry of Hizbullah on the Northern front,
unilateralism as remedy is wishful thinking. “Unilateral disengagement’
may buy some more assent to the Israeli policy of assassinations in
Washington, but it will not bring peace to Israelis. Lebanon in this
context is another frontier of unrest so long as the outstanding issues
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are not negotiated with Palestinians as willing partners. In the near
future, radicalism prevails on both sides and renders any negotiation
impossible. To that negative picture is also added the Israel-Iran looming
confrontation, over Hizbullah and/or the nuclear file.

(vi) How are Egypt and its ruling despots - father and son - relevant?
By the mere fact of its 70-million strong population, Egypt always affects
the region, and Lebanon owes much of the 1982 Israeli invasion to Egypt’s
negative disappearance from the scene. A renewed Egyptian interest in
Lebanon operates by ricochet. Like other Arab countries, the Egyptian
ruler dislikes the Cedar Revolution profoundly, especially as it shows
to his own dissenters a real possibility that the street could bring down
the head of state. The constitutional amendment in Egypt was a direct
reaction to the Lebanese street, but it was also clear that no change in the
presidency would be tolerated. Egypt appears as the central weight in
an Arab system of leaders-for-life standing up against any precedent for
peaceful change that follows the example of the Cedar Revolution.

(vii) This is true mutatis mutandis for the Gulf and other monarchies,
which unwillingly fan further items of frustration for export to Lebanon,
via Syria, in the Qa‘eda and Zarqawi type of bombers. This at ground
level. Sinister export happens also at the top. In an extraordinary display
of chutzpah, the ruler of Sudan dispatched an envoy to mediate Lebanon’s
crisis with Syria. Considering the several civil war fronts in Sudan, the
absurdity is telling: the Omar Bashir envoy represents the ‘black Arabism’
syndrome of increasingly failed states, hanging on by a combination
of oil buyouts and sheer repression. In the Lebanese context, black
Arabism seeks to prevent any political solution that would vindicate
(here obviously not meant racially) the Cedar Revolution as a successful
precedent against those who use strong-armed policy to simply remain
in power.

(viii) Toadd tothe gloomy picture, it'shard todescribe USadministration
policy in the region other than as strong-armed. This translates in Lebanon
as a Realpolitik counterbalance, lacking in principles, but dogged and
eventually fierce, against Syria, Iran, Hizbullah or Palestinian or Islamic
factions.
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A new Lebanese government under a new presidency could offer a
combination of firmness and wisdom that reduces some of the region’s
negative impact on the country. How to fulfill the sine qua non condition
- presidential change - against the ever deepening deadlock is a pressing
challenge, but has no easy answers. Violence, if not war, is upon us.
Shutting one’s eyes to the regional and international complications is not
an option.
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5. La Constitution libanaise et le Statut de Rome:
Immunité et souveraineté?

Dansle cadre du Statut de Rome, la simple adhésion au traité établissant la
Cour Pénale Internationale (CPI) résoudrait tout différend sur la question
de 'immunité. Aussi le sujet qui m’est imparti ce matin ne souleve-t-il
pas de probleme particulier de ce chef dans un pays moniste comme le
Liban. Des publication dans le Journal Officiel suivant ratification du
traité, le Statut s'applique. Dans 'un des deux cas prévus de saisine de
la Cour, crime commis sur le territoire libanais, ou accusé de nationalité
libanaise, ni la question de I'immunité, ni celle de la souveraineté ne sont
de mise. Le suspect ou l'accusé, au vu de I’Article 27.1, ne peut exciper
d’aucune fonction officielle pour échapper aux poursuites prévues par
le Statut®.

C’est le principe de complémentarité qui souleve les problemes les
plus intéressants. La question qui se pose, dans le cadre de I'immunité et

(2) Texte présenté au Colloque sur le Liban et la Cour Pénale Internationale, Maison de
I’ Avocat, Ordre des Avocats de Beyrouth, 19 Mai 2006. Le Juge Ralph Riachi président de
séance. Participants: Mme Jacques de Guillenschmidt, Juge au Conseil Constitutionnel
Frangais, Juge Georges Ghantous, Rapporteur Bilal Zein.

(3) ‘Le présent Statut sapplique a tous de maniere égale, sans aucune distinction
fondée sur la qualité officielle. En particulier, la qualité officielle de chef d’Etat ou de
gouvernement, de membre d’un gouvernement ou d’un parlement, de représentant élu
ou d’agent d’un Etat, n’exonére en aucun cas de la responsabilité pénale au regard du
présent Statut, pas plus qu’elle ne constitue en tant que telle un motif de réduction de la
peine’.
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de la souveraineté, apparait dans le cadre constitutionnel libanais sous la
forme suivante: y a-t-il immunité, surtout immunité du Chef de 1’Etat et
des hauts responsables, dans le cadre constitutionnel interne?

Pourquoi ce sujet est-il important, en théorie et en pratique? La
réponse est dansle paradoxe quelacomplémentarité souleve. Liban Etat
partie au Statut de Rome signifie 'abandon, dans les crimes définis par
le Statut, de toute argumentation immunitaire ou souverainiste, pour
ce qui concerne I'ensemble de ses citoyens, y compris de ses dirigeants.
Méme si 'immunité n’est pas reconnue par le Statut pour les crimes
qu’il punit, I’Article 27.2 prévoit l'existence éventuelle d’immunités
en droit interne: ‘Les immunités ou regles de procédure spéciales
qui peuvent s’attacher a la qualité officielle d’une personne, en vertu
du droit interne ou du droit international, n"empéchent pas la Cour
d’exercer sa compétence a 1'égard de cette personne.” Le probleme de
complémentarité se pose dans I’Etat de droit dans les termes suivants:
si un responsable libanais est accusé de crimes couverts par la CP], est-
il possible, en droit interne, qu’il puisse exciper d’une immunité liée
a sa fonction officielle et reconnue par le systeme juridique interne?
Si la réponse est positive, cet officiel sera automatiquement passible
de poursuites par la CPI. C’est la que se trouve le paradoxe. Ce n’est
que si la réponse est négative, c’est a dire si le dirigeant en question
ne peut exciper de I'immunité liée a sa fonction, que le Liban pourra
éviter 'embarras de voir son ou ses dirigeants trainés en justice a la
Haye.

Paradoxe actuel, pour des raisons évidentes liées a I'assassinat de notre
ancien Premier Ministre. Une fois le Tribunal dit “a caractere international’
établi suivant les termes du Conseil de Sécurité (que nous nommerons
ici, en attendant son nom officiel, TPIL), nous savons que I'immunité et/
ou la souveraineté ne jouent plus de rdle, que ce soit pour les dirigeants
libanais, syriens, ou autres. Mais si la justice libanaise est capable de punir
les coupables d"un crime CPI (ou TPIL)®, le principe de complémentarité

(4) Je ne traite pasici de la question de la qualification du crime, terroriste par opposition
aux crimes définis par le Statut de Rome, qui pose des problemes extrémement
intéressants, mais qui requiert un traitement hors du sujet actuel.
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s‘applique, qu’on retrouve dans le Préambule®), comme dans ses Art. 1 et
17©. Autrement dit, si le systeme judiciaire libanais est capable de rendre
justice dans cet assassinat, le TPIL - ou, mutatis mutandis pour les crimes
couverts par le Statut de Rome, la CPI -, il n'y a pas de raison d’aller a la
Haye. Mieux: on n‘a pas le droit d’aller a la Haye, a cause du principe de
complémentarité.

Ornousavonsuneréponse, aujourd’huiétablie, quirésulte del’assassinat
de notre Premier Ministre, réponse que j'ai résumée, suivant les propos de
mon éminent collegue de I'Université de Yale, Owen Fiss, en une formule

(5) ‘Soulignant que la cour pénale internationale dont le présent Statut porte création est
complémentaire des juridictions pénales nationales’.

(6) Art.1: ‘[La Cour] est complémentaire des juridictions pénales nationales’.

Art.17:'1. Eu égard au dixieme alinéa du préambule et a l'article premier, une affaire est
jugée irrecevable par la Cour lorsque:

a) L'affaire faitl'objet d’une enquéte ou de poursuites dela part d’un Etatayant compétence
en l'espece, a moins que cet Etat n’ait pas la volonté ou soit dans I'incapacité de mener
véritablement a bien I'enquéte ou les poursuites;

b) Laffaire a fait I'objet d’une enquéte de la part d’un Etat ayant compétence en l'espéce
et que cet Etat a décidé de ne pas poursuivre la personne concernée, a moins que cette
décision ne soit l'effet du manque de volonté ou de I'incapacité de 'Etat de mener
véritablement a bien des poursuites;

c) La personne concernée a déja été jugée pour le comportement faisant l'objet de la
plainte, et qu’elle ne peut étre jugée par la Cour en vertu de l'article 20, paragraphe 3;

d) L'affaire n’est pas suffisamment grave pour que la Cour y donne suite.

2. Pour déterminer s'il y a manque de volonté de I'Etat dans un cas d’espéce, la Cour
considere l'existence, eu égard aux garanties d'un proces équitable reconnues par le droit
international, de I'une ou de plusieurs des circonstances suivantes:

a) La procédure a été ou est engagée ou la décision de I'Etat a été prise dans le dessein de
soustraire la personne concernée a sa responsabilité pénale pour les crimes relevant de la
compétence de la Cour visés a l'article 5;

b) La procédure a subi un retard injustifié qui, dans les circonstances, est incompatible
avec l'intention de traduire en justice la personne concernée;

¢) La procédure na pas été ou n'est pas menée de maniere indépendante ou impartiale
mais d'une maniere qui, dans les circonstances, est incompatible avec l'intention de
traduire en justice la personne concernée.

3. Pour déterminer s'il y a incapacité de I'Etat dans un cas d’espéce, la Cour considére si
I'Etat est incapable, en raison de I'effondrement de la totalité ou d"une partie substantielle
de son propre appareil judiciaire ou de I'indisponibilité de celui-ci, de se saisir de l'accusé,
de réunir les éléments de preuve et les témoignages nécessaires ou de mener autrement
a bien la procédure’.
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militante: le systéme judiciaire libanais est ‘structurellement incapable
(structurally inadequate)” de rendre justice dans l'affaire Hariri, comme
dans les affaires connexes, depuis la tentative d’assassinat du Ministre
Marwane Hamadé jusqu’au meurtre du député Gebran Tuéni et de ses
deux compagnons. Les tribunauxlibanais sontimpuissants ajouer leur role
naturel, c’est pour cela que jai demandé, depuis la tentative d’assassinat
de Marwan Hamadé et la mort de son compagnon Ghazi Boukaroum le
ler Octobre 2004, que cette responsabilité soit ancrée internationalement.
Cet ancrage était évident pour tout juriste libanais sincere, qui vit au
quotidien la réalité de I'impuissance judiciaire libanaise face a ces crimes
politiques suspects d’avoir été commandités a I'étranger?”.

Mais apres une Révolution sans précédent dans I'histoire de la région, en
partie parce qu’elle est informée par une demande de justice plutot que par
le recours a la violence, et I'insistance des gens sur le refus de I'impunité,
le gouvernement a demandé, apres maintes résistances, un Tribunal Pénal
International, le TPIL. Ce faisant, il admettait I'impuissance de la justice
libanaise a enquéter, arréter et juger les responsables. La question qui
se pose est alors analytique: pourquoi cette impuissance, et comment y
remédier au cas ou la CPI, ou mutatis mutandis le TPIL, est concernée?

Le constat de l'impuissance de la justice libanaise repose sur un
ensemble de facteurs, dont certains sont politiques et sécuritaires. Dans
leur manifestation la plus simple et la plus évidente, les juges qui traitent
de ces affaires sont en danger, et il est plus difficile d"intimider des juges
internationaux, ne serait-ce que parce que leurs familles se trouvent a
portée facile d’assassinat. Mais laissons la dimension sécuritaire un instant,
pour nous porter sur les arguments de droit. Il en est deux. Le premier
est la nature internationale du crime. A partir du moment ou un crime
est international dans le sens premier du terme, cad que des agents non-
libanais y ont pris part, il est logique de réfléchir en termes de tribunal
international, parce que les recours naturels a 'extradition se heurtent a
des écueils variés. Cette remarque porte a nuance, dans la mesure ou les

(7) Voir le dossier de la campagne présidentielle sur le TPIL, préparé par Nisrine Abiad,
sur www.mallatforpresident.com
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crimes sont internationaux également lorsque le degré de I'horreur qu'’ils
comportent choque ’humanité indépendamment de l'acteur étranger, le
cas du Rwanda en étant I'exemple le plus évident. Mais I'argument de
droit le plus fort, en réalité, est celui de I'immunité, qui met en relief le
paradoxe qui nous intéresse. Laissons donc l'argument sécuritaire, ainsi
que l'argument international, et supposons que le crime est interne, et
que la justice nationale est capable d’en traiter matériellement sans risque
pour ses juges. Dans ce cas reste I'argument de I'immunité, qui est un
argument extrémement puissant pour, d'un coté, empécher que la justice
libanaise ne poursuive les coupables, et de 'autre transférer l'affaire a la
Haye sans autre forme de proces. Ce probleme engage profondément la
souveraineté libanaise sur sa justice.

Le contraste entre absence d’immunités internationales et les immunités
internes a pour point de départ la Constitution, qui prévoit diverses formes
d’immunité parlementaires et présidentielles. Les députés ne sont pas
responsables du chef de leurs positions politiques (Art. 39), et ne peuvent étre
poursuivis pour infraction a la loi pénale quavecl'autorisation de la Chambre.
(Art. 40) Le président ne peut étre mis en accusation, pour des délits de droit
commun comme pour les actes émanant de sa fonction, qu’a la majorité des
deux tiers des députés. Il est alors jugé par une Haute Cour jamais établie (Art.
60, Haute Cour Art. 80). Sur cette responsabilité est calquée I'immunité des
ministres, avec des nuances sur la responsabilité civile considérée différente
de la responsabilité pour haute trahison. (Art. 70)

Remarquons d’abord que la ligne entre délits de droit commun et actes
de fonction est devenue tellement floue qu’elle en est rendue inopérante.
Le dirigeant est m{i par des considérations politiques, mais elles ne
jouent aucun rdle pour le protéger dans le cadre du Statut de Rome.
Méme en droit interne, la motivation politique n’est plus dirimante, et la
jurisprudence Pinochet, qui reprend un débat arrété dans les années 30
sur la jurisprudence Gorguloff¥, rend responsable le dirigeant qui dans un
coup de grande colere assassine son jardinier®.

(8) Crim. 20 aotit 1932, DP, 1932, 1, 121, concl. Matter, Desportes et Le Gunéhec, Droit
Pénal Général, Paris, 7eme éd., 2000, I, para.158.
(9) R. v. Ex p Pinochet Ugarte (No 3) [1999] 2 AILE.R. 97.
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A suivre la lettre de la Constitution, nous nous retrouvons en plein
paradoxe par rapport a la CPIL. Prenons un cas de figure simple, qui n’est
hélas pas inconcevable au vu de la triste histoire libanaise. Un président,
un parlementaire, un ministre ordonne le massacre de manifestants
paisibles, nombreuses victimes s’ensuivent, défigurées etc, bref, crime
contre I’humanité sous I’Art.7 du Statut. Si la majorité requise n’est pas
disponible a la Chambre, il ne peut étre jugé. A ce moment, la CPI se
retrouve compétente parce que la justice libanaise n‘aura pas fait son
travail.

Sidoncun tel crime est commis, et que le Parlement ne vote pas la levée
de I'immunité, la CPI est alors derechef compétente, constatant aisément
que la justice libanaise est inadéquate. Pour le juriste procédurier, il suffit
que le Parlement vote pour empécher que la CPI ne soit compétente. S'il
vote pour que le coupable soit poursuivi, la complémentarité joue, et la
CPI n’est plus compétente. S'il vote négativement, il aura fait son devoir,
mais la complémentarité joue également, et la CPI ne sera pas compétente
non plus. D'ou le paradoxe, qui provient du fait que le crime demeure
impuni dans le second cas, méme si le Parlement a exercé sa fonction
judiciaire par un vote.

Y a-t-il un autre choix qui dégage la justice de ce paradoxe? Au Liban,
telle que pratique et droit constitutionnels sont exercés, deux écueils
juridiques permettent I'impunité, et donc le paradoxe. Le premier est
I'absence de la Haute Cour prévue a 1'Article 80, absence historique
notoire que les auteurs ont bien stir relevée depuis longtemps. ‘[I]I est
a peine utile d’observer que, depuis 1926, nul des ‘ahd présidentiels n'a
songé sérieusement a en commander l’élaboration. L'article 80, al'exemple
des articles 60 et 70 qui lui servent de support juridique, n’a jamais recu
application’.” Pas de Haute Cour, donc impossibilité que justice soit
rendue. Le second est la mention de l'infraction au droit commun, ici
l'assassinat politique pace Gorguloff, comme tombant sous le coup des lois
ordinaires, pour le président de la République: ‘Sa responsabilité pour les
délits de droit commun est soumise aux lois ordinaires,” précise 1" Article

(10) Edmond Rabbath, La Constitution Libanaise, Beyrouth 1982, 498-99.
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60, avant de donner compétence a la Haute Cour apres vote parlementaire
aux deux tiers pour en juger.

C’estla que le paradoxe est a son faite. En divers endroits du texte, c’est
le président qui veille au respect de la Constitution, et par-dela, al'Etat de
droit dans toutes ses manifestations. Condition naturelle pour lui et tout
autre haut responsable, dont les députés et les ministres: il doit respecter
la loi. S'il commet un crime, qui plus est un crime contre I'’humanité, les
lois ordinaires sont censées gouverner sa responsabilité. Mais les lois sont
inapplicables en I'absence d’un tribunal inexistant jusqu’a ce jour.

Pour résoudre cette contradiction entre droit interne et droit
international, trois solutions sont envisageables. La premiere, la
plus naturelle, est détablir la Haute Cour, mais cette solution reste
insuffisante. Avec la demande de majorité qualifiée au Parlement,
le principe de complémentarité continuera d’étre contraint par une
pratique qui consacre I'immunité pour les pires crimes. La seconde est
l'amendement de la Constitution comme en France, suite a la décision du
Conseil Constitutionnel du 22 janvier 1999. Dans ce cas, 'amendement de
I’ Art.53.2 dela Constitution francaise établit simplement la reconnaissance
par le gouvernement francais de la CPI'). Cette option n’est pas la
plus courante en Europe, qui préfere souvent une interprétation large
prévenant!'immunité plutot qu'unamendement constitutionnel considéré
superflu: ‘Several European States have found it unnecessary to amend
constitutional provisions on the immunity of their Head of State. One
of the reasons cited was that any Head of State who commits one of the
crimes within the ICC’s jurisdiction would place themselves outside of the
Constitution (Norway was the first State to take this approach)’.®® Clest
la une solution plus sophistiquée, qui concilie le refus de I'impunité et de
la prise au sérieux, pour tout Etat de droit qui se respecte, du principe de

(11) Détails dans la présentation détaillée au présent colloque de Mme de
Guillenschmidt.

(12) Manual for the Ratification and Implementation of the Rome Statute, Second Edition,
Vancouver, March 2003,
http://www.dfaitmaeci.gc.ca/foreign_policy/icc/Man_2ed_fin_jy03-en.asp#abs, voir aussi
les exemples du Cambodge et de I’'Ecuador.
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complémentarité. C'est alors affaire d’interprétation de tribunaux, sur la
base d’une coutume internationale comme dans l'affaire Pinochet, mais
aussi sur la base de l'acceptation du principe qu'une constitution a peu
de sens si elle permet I'impunité de quiconque suspect de crimes contre
I'humanité.

On peut alors se demander si le modele interprétatif ne serait pas
suffisant au Liban, surtout en l'absence de la Haute Cour, et méme de
maniere plus innovante, si I'immunité ne tombe pas automatiquement
dans la métaphore du jardinier de la premiere décision Pinochet. Quel
pays peut prétendre que sa Constitution met un Chef d’Etat, un ministre
ou un parlementaire, a I'abri de la justice lorsqu’il est soupgonné d’avoir
commis un crime contre I’humanité?
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6. Mallat and Chomsky- An exchange
over the future of Palestine-Israel™

I'am fond of Noam Chomsky. At lunch in Mukhtara with Walid Jumblatt
the other day, I promised him I would write about our conversation.
Noam, of all people, never had a private as opposed to a public
discourse, so this stands in the good order of how the larger debate
should be framed. There were other friends at lunch, so obviously many
issues came up, but I recall two strong points of robust difference with
Chomsky and Jumblatt. One was over Hizbullah and its weapons, which
I leave to another occasion as it got spiced up with a dinner that same
day at the US embassy when I deliberately brought up Noam’s name.
The other was over Palestine.

Like many, I woke up to the Middle East under Noam Chomsky’s
analytical spell. The book that I would still commend as the best
introduction to the Israel-Palestine conflict is his Peace in the Middle
East? [PIME?], which I read soon after it was published in 1974. This is a
collection of articles from the late 60s to the early 1970s, in which I recall
two strong arguments: one, that the bias of American policy is unfair
and unwarranted with an Israeli government that systematically flouts

(13) On May 16, 2006, a lunch at Mukhtara brought together Walid Jumblatt, Noam
Chomsky, Chibli Mallat and a few common friends and family. A draft op-ed was written
by Mallat the following week under the title, ‘Arguing with Noam Chomsky over Israel-
Palestine: end of occupation or equal citizens?’. It was sent to Chomsky on June 6,
and Chomsky responded immediately with comments under the various paragraphs,
in italics here. An exchange followed on June 7, but the two emails crossed. Further
discussion followed in an exchange of e-mails through May and June.
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most basic humane obligations towards a people it has systematically
victimised; two, that the solution to the Palestine question lies in a bi-
national democratic country, in which Jews and non-Jews live as equal
citizens under the law.

Three decades later, I have not changed my Chomskyan outlook to
either the nature of Israeli policy and government and the concomitant US
bias, or to the one-state solution. I think he has on the latter. I continued to
follow Chomsky’s writings, to which was added over the years a friendship
first with his daughter, Avi, now a Professor of Latin American history in
Boston, then with him. I had worked with Avi within a small student
pro-Palestinian organisation called Cafiot (acronym for the defense of
academic freedoms in Palestine, then under heavy pressure from Israeli
occupation) at the University of Berkeley in the mid 1980s, where she
was a graduate student and I was a visitor with the law school. I cannot
remember when I met the great man, many years later, but I have kept
my deference to his ideas and courage to date. Peace in the Middle East?
continues to govern the general philosophy of the solution I advocate for
the Palestine question.

Chomsky’s change one can read in the one major book that followed, The
Fateful Triangle, which appeared in 1983 soon after the Sabra and Shatila
massacre, and represented another massive argument against US blind
policy for Israel, and against the heartless machine of Israeli domination
over the lives of excluded, occupied and victimised Palestinians,
respectively four million refugees which Israel never recognised and
went on massacring all the way to Beirut, three million occupied and
humiliated Gazan and Westbankers, and one million Arab Israelis who
were not given one ministerial portfolio in six decades of “democracy.” On
this score, Chomsky’s arguments remain as powerful as they were then.
What has changed is the solution he portrayed in The Fateful Triangle, a
view he has retained since: a two-state solution rather than a bi-national
territorial continuum.

Noam Chomsky. There is a crucial distinction between a one-state settlement
and a binational settlement. The US has a one-state settlement. Belgium,
Switzerland, UK, Spain, and others have multinational settlements, in various
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ways. These are radically different. They reflect different realities. Reality in cis-
Jordan is that there are two societies, two cultures, two languages, each insisting
on its own identity. That means that they only realistic long-term solution is either
federation, or more integrated binationalism. That’s what I suggested in PIME?,
and still do. There’s been no change, contrary to what you write. And then, as
now, I do not suggest a one-state solution, because it is completely unrealistic
and contrary to the will of both societies. It would be equally unrealistic if it
were rejected only by one of the two, instead of by both, and that’s certainly and
unequivocally true, and will be for the foreseeable future. The number of Israeli
Jews who could even contemplate a one-state solution could fit into a telephone
booth, and there’s no prospect that that will change in the relevant future. Same
in the international arena. Therefore, talk about a one-state solution is simply a
Qift to the ultra-jingoist elements in Israel, which is why they greatly welcome
it, just as they greatly welcomed the (quite fraudulent) one-state proposals of the
PLO in the 70s. The reason is that they can then claim ‘the Arabs want to destroy
us,” so to protect ourselves we must take everything we need for self-defense
- that is, everything they want, which is just what they are doing now, with the
assistance of those calling for a one-state settlement.

There has been no change at all in my views, and you can find the same passages
in more recent work that you found in PIME?. But the world has changed. It
changed decisively in the mid-1970s. After the 1973 war, the opportunities for
a federal arrangement, hopefully leading on to further integration, disappeared
for the short-term. Furthermore, Palestinian national rights for the first time
appeared on the international agenda, and by the mid-1970s a broad international
consensus arose supporting a two-state settlement, also supported by the Arab
states (and ambiguously, the PLO, but unambiguously by 1988). The US and
Israel alone blocked it, from 1976, the first US Security Council veto of the two-
state settlement. From 1976, I therefore supported a two-state settlement as the
first step towards binationalism, and still do. You can find the 1976 and later
essays in my book Towards a New Cold War (1982) [TCNW], a collection of
essays from the 70s, many about Israel-Palestine. From the mid-1970s, that has
been the only way to advocate the same binational solution that I supported in
earlier years, and still do, and wrote about in PIME?. Note that I have always
distinguished clearly between ‘proposal” and ‘advocacy,” and we discussed this
the other day at the Mukhtara. We can propose that everyone should live in peace
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and love, but it becomes advocacy when we sketch a plan to get from here to there.
No one - repeat NO ONE - has advocated a one-state or binational settlement
without accepting a two-state settlement as the first preliminary stage. I've
discussed this since the objective change in the regional/global situation in 1975-
6. And I see nothing in your article here that advocates the binational solution
I continue to advocate (or the one-state settlement that I think is an illusion, as
well as just wrong for cis-Jordan as it exists).

SoIput the quandary to him, which I had previous occasions to discuss
with Jumblatt, once at a memorable lunch with Selim Abou around 1997 at
Ghazi Aridi’s house; as it turns out, all four of them are supportive of the
two-state solution for various reasons, not least because the Palestinians
themselves say it is their preference.

In Mukhtara last week, Noam was even more decided. He faulted my
solution not only as impracticable, but one that offers the right wing in
Israel what they exactly want, to get away with the occupation. Worse,
as I was suggesting the sympathy of Yale Law School colleagues whom I
respect to the democratic one-state, referring also to Tony Judt’s famous
New York Review of Books article some two years ago [‘The alternative’,
October 23, 2003], Noam’s point was that US liberals would welcome that
way out for Israel while keeping their good conscience.

Noam Chomsky. You misunderstood. What I pointed out was that in the early
1970s, when a binational settlement was feasible, the idea was bitterly condemned,
and in the US, elicited virtual hysteria. It would have been inconceivable to
publish an article about it in the NY Review, or NY Times, precisely because
it was feasible. Today, it is understood to be completely beyond reach (except in
stages), so therefore the intellectual journals and media are delighted to publish it,
understanding that it simply provides support to their rejectionist commitments,
for the reasons I mentioned above, and repeated at the Mukhtara. To repeat again,
it is not advocacy but only proposal - hence meaningless - and serves as a fine
support for US-Israeli rejectionism, on the grounds that ‘they want to destroy us’
so we must take everything in order to defend ourselves. Why is Judt’s proposal
welcome now, but anathema when it was feasible? The answer is transparent.
Let me put it as strongly as I can: it is not just wrong, but immoral, to propose a
one-state or binational settlement now, though it is entirely moral to advocate it,

39



Ll Egsl

Presidential Talk - Propos Présidentiels

as I continue to do (with a binational outcome), in the only manner that anyone
has ever suggested: step by step.

Ahollow advocacy of a bi-national state risks indeed to perpetuate the
Occupation. There is danger in flaunting the concept of equality between
citizens when the reality on the ground is as dark as the cheesed-up
territory that combines an illegal, cold warish wall, with innumerable
checkpoints. But I still think that the first Chomsky is the correct way
forward, and that we should not yield on the priority of equality, both
individual and collective, within one single territorial unit over the whole
of Mandate Palestine.

Noam Chomsky. I hope it is clear that this is a complete misrepresentation of
my views, and also utterly unrelated to the real world. You are not advocating
the solution you prefer, but only proposing it, hence providing a weapon to the
rejectionist forces in the US and Israel - which is why they are happy to publish
Judt today, and probably your article, though the proposals elicited only hysteria
and tantrums when they were feasible.

Here is one recent example why the advocacy is not hollow:

Noam Chomsky. I am sorry, but there is no advocacy. You do not suggest how
you will convince Israeli Jews to abandon their national rights, or how you will
convince any significant international actor to accept the elimination of Israel
that you are proposing. Israelis and the international community will see your
proposal much as they interpreted Judt’s: another version of Ahmadinejad. And
they will welcome it, as support for their extreme rejectionism. Exactly what has
happened so far.

As the Israeli government was being formed, I defended the view
that, unless it included a quarter or so Arab ministers, the Israeli political
system would continue to be undemocratic. The following day, Avigdor
Lieberman, one of the most callous Israelileaders, asked for Arab Members
of the Knesset to be shot for conniving with the Arab enemies of Israel, a
telling response to the call for a Cabinet that includes them, and a further
sign, in my view, that the solution for that intractable problem lies first
with Israel’s Arab citizens becoming equal. My friend Hoshyar Zebari is
Minister of Foreign Affairs in Iraq, a proud Kurd. This is the main thread
of hope for a decent Iraqi future. When Azmeh Beshara is Minister of
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Foreign Affairs in Israel and Hasan Jabareen Minister of Justice, this will
be a sure landmark for engaging in a decent Israeli-Palestinian future
with a new vision altogether.

Noam Chomsky. This is an entirely different matter, not to be confused with
advocating a one-state settlement. Israel could remain ‘the sovereign State of
the Jewish people,” in Israel and the diaspora, even if it accepted Arab ministers,
proportional to the population, as it some day will, just as it has (though only
formally) abandoned the outrageous land laws. It will still be Israel, as it is,
now incorporating the valuable parts of the West Bank. And the Palestinians
will still be crushed, or probably destroyed. These are just conceptual errors, I'm
afraid.

This[advocacy for ajoint Jewish-Arab government] is the more pressing
since the deadlock in Palestine is ever more tragic, with Palestinians in the
West Bank and Gaza left to starvation and civil war, whilst the language
of the Israeli Prime Minister on the absence of partners revives Golda
Meir’s infamous quip, that ‘Palestinians do not exist’. I am an advocate of
the cessation by Palestinians of all violence, regardless of the continued
brutality of the Olmert people, and for a democratic advocacy a la South
Africa: No bantustans, a single country with federal arrangements that
ensure equal citizenships.

Noam Chomsky’s work offers the two poles of the strategy, and we
must open up the Mukhtara debate to the world, for we now know that
the question mark in Peace in the Middle East? concerns the whole planet.
On the correct response, tactical and strategic, depends not only the future
of Palestine-Israel-Lebanon, but alas now world peace.

Noam Chomsky. That’s a factual error. My work offers only one pole: a binational
(not one-state) settlement. As circumstances change, advocacy changes with them,
in the real word. Proposals, however, can stay the same, since they are divorced
from the real world.

If there is some form of advocacy of a binational (or one-state) settlement that
does not pass through the first two-state stage, 1'd like to hear it. So far, I have
seen none. Calling for Palestinian ministers in Israel is correct, but completely
irrelevant to these questions.
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NOTE: the two e-mails next crossed on June 7. They were followed by
a further comment by Noam Chomsky on June 11, below.

Chomsky to Mallat: democratizing Israel

I wrote yesterday in too much haste. I was racing to get to the airport for
talks away, and was afraid that if I didn’t respond at once, it might be lost in the
chaos.

I failed to make clear that I think your major substantive suggestion - about
democratizing Israel - is exactly right, very important, and could be a step towards
a long-term peace. That includes not only electing legislators (and we wouldn’t, of
course, want to introduce Lebanon-style sectarianism, so in secular parties rather
than confessional/ethnic ones), but also a lot more. Crucial are the extremely
discriminatory legislation and practices, like the land laws which, under a variety
of quises, restrict land tenure (with marginal exceptions) to people of ‘Jewish race,
religion, and origin’ (the terms of the INF charter), applying through complex
devices to over 90% of the land. In theory, these were struck down, or at least
qualified, by the Courts in one case a few years ago: Katzir. But that has not been
implemented, and hasn't been clearly extended. After all, it took a century before
the civil rights amendments of the US Civil War began to be seriously applied,
and it is still very partial. But all steps towards turning Israel into a true secular
democracy, a state for its citizens, should be welcomed, remote as these prospects
are.

However, this relates only a most indirect way to the one state/binational state
issue. Whatever is achieved is within Israel. It doesn't affect the Palestinians outside
of Israel, those in the occupied territories or refugees. And any remote effect is now
severely diminished by the annexation programs in progress (called ‘withdrawal,’
in a spectacular propaganda triumph). They are clearly and explicitly designed
not only to take over the most valuable land and resources, and to undermine the
possibility of an eventual viable Palestinian existence, but also - and this is crucial
here - to deal with the ‘demographic problem,” the euphemism, as you know, for
the racist policies you are directing your suggestions to. So with the ‘demographic
issue’ intensified by the annexation, democratization of Israel has even less effect
beyond, virtually none.

That brings up the one-state/binational issue. And reveals why advocacy of
it - and again, 1 continue to take the same stand as I did 60 years ago, and in
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PIME? - must pass through transitional stages. Israel would not conceivably
tolerate diminishing the Jewish majority in a Jewish state. Any form of unitary
solution in the West Bank - if even imaginable in the near term, which I think it
is not - would at once lead to extreme forms of Apartheid for Palestinians within,
and would mean that refugees could not return anywhere in cis-Jordan, because
of the ‘demographic problem’ (in a two-state settlement of the general form of
Taba or Geneva, they could at least return to the Palestinian state). That’s a
death sentence for them, and monstrous for Lebanon.

But it’s all academic, because it is unimaginable. Israel would never agree.
The current annexations based on the ‘demographic problem’ make that even
more obvious than it was before. And meaningful international support is zero.
Therefore, proposals for a unitary state are simply another powerful weapon in
the hands of the extreme rejectionists, who can argue, exactly as they did after the
Judt piece, that ‘they want to destroy Israel” so we must take all we can conquer
in self-defense. That’s surely why meaningless proposals like Judt’s are welcomed
today in the mainstream, but were utter anathema when they were feasible. You
probably don’t know the reaction, from Israel and even more extreme as usual
within the US, when 1 wrote about these ideas in the late 60s, early 70s, when the
proposals really were feasible.

Advocacy of a unitary state proposal simply must pass through stages, including
a Geneva-style settlement (which I think remains quite feasible, and has substantial
popular support and enormous international support, outside the US government
- the population, in contrast, strongly favors it in the US). I know of no suggestion
other than that - and again, I mean advocacy, not proposal. None at all.

I'm sorry if these comments carry an emotional tone. I can’t suppress
it. We are, right now, witnessing what may be the final destruction of the
Palestinians, a horror for them, monstrous for Lebanon, and one of the great
modern tragedies. Proposals for a unitary solution simply exacerbate these
dangers. I think it is worth thinking this through very carefully, and apologize
if I have not sufficiently suppressed my own very deep concerns. Very deep.
I think we are witnessing a terrible tragedy, which we can do something
about.

Noam
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Further comments came in reaction to the following e-mail, sent on
June 7 by Mallat to Chomsky. Chomsky’s comments are dated June 11.

Noam
Thanks for the long and thoughtful response...

Now to take up some of your points (as I understand them, habent sua
fata libelli). I had also read the TNCW book, and you're right about it also
toreboding The Fateful Triangle (I am less up to date with your recent work
on Palestine-Israel, though I follow and tend to agree with 9-11).

On the one-state, federal, bi-national: I see them all as variations
on the same basic constitutional setup, which is a unitary territory. Of
course, each qualification includes important nuances, but the three main
issues of power (or sovereignty) are the ones retained at the centre: the
economic system generally, that is the common currency and national
taxes; security in its larger sense as prerogatives of minister of defense;
and foreign affairs. If these are separate, then we have discrete units, in
essence two states. If this premise (which might be refined, or rejected)
is not accepted, then it’s hard to pursue the argument, we’d be talking on
two different levels altogether.

Noam Chomsky. I think the distinctions are much more significant, but let’s
put them aside and keep to a ‘unitary state,” whatever form we have in mind.
And to repeat, this seems to me a completely abstract proposal, which means
nothing unless it passes through preliminary stages.

On advocacy v. proposal: I heard you in Mukhtara, and do not
necessarily disagree, perhaps I can put it in this way though. I try, as much
as I can, not to make a difference between advocacy or proposal in my
political work. A proposal that can’t be put in place within a foreseeable
timeframe, and with means to effect it, is probably not worth pursuing.
So what I propose is indeed what I advocate here. The federal solution
as ‘first and only step” comes from a conviction developed over the years
that the continued deadlock obtains from a zero-sum equation which is
coterminous with two-states, and that a different philosophy has better
chances of succeeding.

Noam Chomsky. There was a time — 1967-73 — when a federal proposal was
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feasible, and one could advocate it. If it could be achieved now, without transition
through the stage of a Palestinian state (perhaps along Geneva lines), 1'd be all for
it. But as I wrote, the number of people in Israel who would accept it is minuscule,
vastly below those who would accept a Palestinian state along Taba-Geneva lines
(in this case, probably a majority), and it has no international support that matters
(in contrast to the two-state settlement, which is accepted everywhere apart from
the US-Israel — it was even proposed by Iran 3 years ago, in an offer rejected by
Washington). That was true a few years ago - which is why Tony Judt’s article
was welcomed here, for the ugly reasons I mentioned - but now it seems to me
utterly outlandish, as Israel, backed by the US, proceeds to take steps that would
render it completely meaningless. There still is a chance to block the annexation
and turn to something like the Geneva ideas. But unless that happens, I'm afraid
the game is over. I simply don’t see the point discussion federal unitary outcome
and two-states as if they were alternatives as the first stage. They simply aren’t.
The federal-unitary outcome is right in the longer-term, but hopeless today.
Therefore proposing it is simply a gift to the annexationists, for the reasons I
mentioned. That can easily be tested. Call an international conference in some
neutral place to propose a federation as the next step, and see who attends. If it
works, I'll be the first one to cheer. But I am skeptical, to put it very mildly.

The advocacy/proposal starts, to make it effective politically, with
the Arabs in Israel, who are the best placed in forcing it on the system.
Having five or six ministers in a Cabinet, with the Foreign Affairs, Justice
or Defence portfolio to one or more Israeli Arabs is not inconsequential,
it changes the whole picture. This is also why the current characters in
the Israeli government refuse it. But for how long if the right sort of non-
violent mobilisation seeks to force it on the agenda?

Noam Chomsky. 1 agree that it should be done within Israel, even though I
don’t think it is top priority there. Much more important are the outrageous land
laws and the various devices that guarantee that Palestinians are second-class
citizens in other ways. Having a few cabinet members wouldn’t change that. We
see many examples. Do Colin Powell and Condoleezza Rice change the miserable
conditions for the vast majority of Blacks? In South Africa, there are now Black
faces in the limousines, government, etc., and the situation of the vast majority
is probably worse than under Apartheid.
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But that’s a minor point. Even if Israel were to move to true democracy,
allowing non-Jews some proportional role, it would not change the relevant
picture one bit, just as having Amir Peretz in the cabinet doesn’t. The fate of the
Palestinians in the territories (and the camps elsewhere) would be exactly the
same, and would continue to become worse, as annexation and dismantling of
Palestine proceeds, and further steps are taken to pursue the primary goal, now
crystal clear, of dealing with the ‘demographic problem.”

There is little new in my advocacy, what is perhaps original is the
order of political priorities: my argument is that such a Martin Luther
King approach has more mileage than the physical battle for two states,
which would in any case leave Israel with many of its settlements, the
wall and Jerusalem, and limit any return to the Palestinian state on the
other side of the Wall (or even to 1967 borders, if some miracle descends
on the Holy Land). A federal state (with arrangements to be devised in
light of the communitarian, non territorial basis of dominant identities) is
easier to reach, I suggest, than a meaningful withdrawal, and the point of
departure and most effective pressure start with the Israeli Arabs.

Noam Chomsky. Won't repeat. It would be fine, if there were even the slightest
support. There isn’t.

As for changes in your writing or position, I accept the argument that
the world has changed, also that the Palestinians advocate the two states,
to that extent, I will not be more regalian than the King.

My sense is that PIME? leans more towards the one-state, binational
immediate solution, and that your subsequent writings advocate (or
propose?) the two-states again, as immediate solution. But who am I to
say what you meant?

Noam Chomsky. You're reading quite accurately. But PIME? was written
when federal binationalism was an option (and was therefore ignored or reviled).
By the mid-1970s, there was simply no feasible alternative to either a two-state
settlement or what has actually happened: US-Israeli rejectionism barring
a political settlement, and steady dismantling of Palestine, now reaching its
terminal stage.

In sum, I am arguing for reviving the one-state or federal solution as
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a more effective advocacy, to be coupled with freedom of movement for
all, and would pursue it as president to the extent possible. In Lebanon, it
comes with a suggestion that we hold international elections in the camps
to allow the Palestinians here to be better, more directly represented
internationally, and flaunt the idea of freedom of movement European-
style to be introduced by stages short of the right of settling back in their
homes.

Noam Chomsky. That’s a good idea for Lebanon, but - and here you know
far better than I - what kind of support would there be for freedom of movement
for Palestinians in Lebanon? As for freedom of movement to Israel, that’s flatly
barred in the foreseeable future. Support is nil, and if any developed, Israel would
resort to its ultimate weapons. Freedom of movement to the occupied territories
would be possible, if they had sovereignty. If they are part of a unitary state, the
Israeli ‘“demographic’ (i.e., racist) imperative that is their ultimate red line would
bar it.

Chomsky added to his comments on 11 June the following
introduction:

I think we are — silently — witnessing a really grave tragedy. What Baruch
Kimmerling called “politicide,” the terminal stage in the destruction of a national/
cultural group. I'm afraid that is no exaggeration. The Sharon-Olmert annexation
programs have for some time been considered ‘moderate’ and legitimate in
Washington, hence almost reflexively the media and general intellectual culture,
and that is increasingly the case in Europe. A mere look at the map explains what it
means, and the accompanying internal discourse makes it even clearer. The focus of
discussion is restricted to whether the destruction of Palestine should be ‘unilateral’
or negotiated: the US wants it to be negotiated. But the destruction is scarcely even
debated. Israel is simply taking the most valuable lands and resources, including
virtually all the water, literally imprisoning what remains to Palestinians within
territories that Israel is taking (and intends to annex, in the usual ‘dunum-after-
dunum’ style), and worse yet, if that is imaginable, breaking up the rest into three
virtually disconnected and unviable cantons, all virtually separated from whatever
tiny corner of East Jerusalem will be left for Palestine, of course all separated from
Gaza, turned into a hell-hole by the occupation. And to ensure that the program
succeeds, Israel is carrying out regular atrocities and provocations in a transparent
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effort to elicit a violent reaction that can be exploited within the Western propaganda
system, in the usual way, to justify the dismantling of Palestine as self-defense,”
in the manner that is all too familiar. For Palestinians in the territories, what is to
be left is Dayan’s formula 30 years ago: they can live like dogs, and whoever will
leave, will leave. For those in the refugee camps in Lebanon and elsewhere, it’s the
end. The ridiculous ‘Palestinian entity’ that is to be left will not be able to absorb
refugees, and surely Israel will not accept more than a merely symbolic number.
If that wasn’t obvious before, it surely is now, as annexation proceeds guided not
only by the goal of enriching Israel and destroying Palestine, but also to solve the
famous ‘demographic problem.” Meanwhile we watch in silence, engaged in abstract
debates. I find it very hard to bear, frankly.
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8. Israel’s Cabinet needs
Arab ministers to be democratic®

Beirut: Presidential candidate Chibli Mallat said the new Israeli government
cannot be considered democratic «without Arab ministers in the Cabinet.»
Commenting from Beirut on the conclusion of the Israeli discussions to form
anew government that does not include any Arab ministers, the Mallat for
President Campaign Office denounced the continued exclusion of a major
part of Israeli society from the Cabinet decision-making process.

A campaign spokeswoman echoed Mallat’s repeated warnings about
the democratic nature of a state that bars its Arab citizens, who represent
almost a quarter of its society, from political decision-making.

Mallat recently criticized the Arab League for failing the Arab citizens
in Israel. Last week, Mallat met with Israeli Arab MK Azmi Bishara at
the Doha Debates, an international program organized by the BBC, and
called for Arab representation at ministerial level in Israel.

The spokeswoman for the campaign said «the exclusion of Israeli Arabs
from government contradicts the basic requirements of a democratic
system in multi-confessional, multi-ethnic societies such as Lebanon,
Israel, and Iraq. All three governments need to represent all segments of
society; and offer adequate representation in Cabinet. In the case of Israel,
this amounts to no less than a quarter of the seats in Cabinet, and must
include key ministerial portfolios.»

(15) Daily Star, May 3, 2006.
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She also regretted «Western leaders turning a blind eye to the
inadequate representation in Israel, at a time when they all agree, and
rightly so, that the formation of an Iraqi government which represents
all Iraqis is premised on effective participation in it of Sunni and Kurdish
representatives.»

The Mallat for President Campaign highlights the importance of
democratic political representation in societies with insular minorities,
like Israel’s Palestinian citizens. A report just released in Israel showed
that unemployment in Israel affects 25 percent of Arabs, compared
to 9 percent of Jews. Less than 1.5 percent of Arabs are employed in
municipalities, the report showed.

The campaign urged «a radical change in this crucial issue, and called
on the Jewish majority in Israel to reconsider the Cabinet formation: A
three-decade systematic marginalization resulted in the riots on Earth
Day in 1976, and riots were repeated two years ago, leading to the report
of the official Orr Commission which underlined the depth of racial
discrimination in Israel’s treatment of its Arab citizens. It has become
crucial to resolve these issues in a representative government that frees
the people of Israel from a quarter of a century of segregation in decision-
making.»
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