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To understand the carrent “rule of law' devel-
optag in the nascent siate of Palestine, the
constitutional and legal developments of his-
toric Pajestine should be kept in mind.

Under the British Mandate, the Palestinians
were deprived of the political rights they
cnjoyed as citizens of the Ottoman empire,
White British rule became increasingly chal-
lenged by the rise of Arab Palostinian nation-
alism and Jewish immigration into Paicstine,
it cannot be denied that the British Mandate
did introduce at lcast the spirit of the rule of
law and good government to Palestine in the
form of the common [aw system.

After the paitition of Palestine and the cre-
ation of the state of Israel in 1948, especiaity
between 1967 and 1988, the rule of law in
Palestine became non-existent.

The formation of the Palestinian Liberation
Organistion in 1964 was perhaps the first seri-
ous attempt not just at creating a political
organisation but at drafting legal constiution-
al documents which provided the framework
for governance in a future Palestinian statc.

Under tixe leadership of Dy Anis Al-Qasemn
and others, the Palestinian National Covenant
and the PLO Basic Law were drafted. They
created three main institutions — an Executive
Committee, the Palestintan National Council
(PNC), the Central Commiltee ~ and ten other
committees including a lepal committee
which Dr Qasem chairs.

In 1988, the PNC proclaimed an indepen-
dent state of Palestine and calfed for a solution
based on Security Council Resolution 242 and
for withdrawal of Israel from the West Bank,
Gaza and East Jerusalem. The PNC further
autharised a provisional government for the
state to be formed in the future, leaving the
Exccutive Committee to act as Provisional
Government in the meantime. Thercatter,
Chairman Arafat was appointed president and
in December of 1988, 1he UN General
Assembly affirmed the proclamation of the
state and the need for the Palestinian people 10
exercise sovereignty over the territory.

From that point in time, the PLO appeared
to be transforming from an ‘organisation” inta
a Governmnent in Exile, with a presidenmt and
provisional government (the Exccutive
Commintec). Politically, the PLO was then
looked upon as a true representative of the
Palestinian people capable of making peace
with Isracl. The process resufted in the Oslo
talks and the Washington Declaration of
Principles (DOP} in September of 1993, pur-
suant to which the PNA urrived in Gaza in
May of 1994, ’

Given its recognised authority, what has the
PLO or the PNA done legally and factually on
the question of the rule of law, human rights,
the independence of the judiciary, control of
the executive, matters which are paramount
for the rule of Jaw?

The DOP clearly envisioned a democratic
government for Palestine. However, treaties
arc not immediately enforceable as law and
the principles owtlined in such treades had to
be somehow incorporated into the law of
Palestine. Although the Basic Law was ready
for presentation and approval to the Central
Council before the PNA arrived in Gaza in
May 1994, no action was 1aken then or even as
of today by the PNA. It has remained a draft.

Only a few days after the DOP was signed.
Arafat decreed a formation of an indepdent
Palestiniau Conumission on Human Rights
(*The Commission®). Shortly after issuing the
decree, Aratar spoke about his wholehearted
approval for the Commission and how law

would reign in Palestine under his leadership.

For the first fesw momnths, the Commission,
under the headship of Hanan Ashrawi,
received complaints and the PNA was ¢ooper-
ative in giving the Comumissioner General and
her staff every facility to investigate. But this
did not last long as complaints maltiplied.
Thereafter, the PNA {gnored the Commission
but this attitade soon became ane of hosdlity
and resulting n the arrest apd imprisonment
of the nevs Commissioner General Dr lyad El
Sarraj, who had yeplaced Mrs Ashruwi.

Things sol progressively warse. 11-¢ efec-
tions of the Legistative Council were widely
welcomed and seen as the right path for the
Palestinians  in  establishing  democracy.
However. as the Louncit was new. it necded
thne w familiarise itself with the respensibili-
tics and such challenges were iminenss.

Although the Lepislative Council meets
trequently, 1t has not passed one law, and there
appears o bhe a coniinuing  and unresolved
batdle berwzen Yasser Avalat (now the ra’ees
o president) and the Conneil.

Perhaps e weakest arca of government in
new Palesting is (he judictary, Although the
DOP (1993), the Cairo (1994) and Taba
(1995) Agreements, as well as the National
Authority Policy Staiement, ali speak of creat-
ing a system of ndependent connts and judi-
ciary. the reality s differem.

i February of 1995 a High State Security
Court was eslablished by presidential decree.
1L 15 composed of military judges, and the Taw
croating it did nol sel out its jurisd.ction or
pracedure, Local and intraaionad oijections
10 such count were imone
ame knewn as ‘moonlight
ax they funerion mostly in he night
and hearings before them yarely last rose than
a few minutes, while complaints of torure,
‘disappravings” for days or we fore the
families were old of the “disappemed” where-
abouts, abound and remain jgnored.

In May 1996. the Corvmissionet General
made some highly critica) remarks of the PNA
in an fnterview. He was subsequently arrest-
ed. ortured and kept in solitary confinement
for 17 days despite international pleas for his
release. He was brought before a court on
false charges but the case was disrissed for
laek of evidence.

This episode teft a deep mark not only on
the relationship between the Commission and
the PNA but also on the standing of the PNA
i the eyes of the Palestinians and the inter-
national comunity.  After the election of the
hard Likud government in Israe) and the con-
sequential violence. questions remain about
1he fulure of the peace process, the effeets of
e futwe on the PNA and ils character, the
role of the council and that of PICCR.

For the rule of faw to have v future in
Palestine. the ideals coirained in the DOP. the
Interim Agreament. the Policy Statement of
1994 and in the 1988 Decluration of
[ndependence - of a democratic sosiely where
the rule of law reigns supreme, with  funda-
mental equal rights Tor aff and wn idependent
judiciary -- should be put into faw.

The Basic Law is & priogity which can wait
ne longer, The powers of the ra'zes and the
powers of the councit must be ciearly defined;
An independent judiciary must be created as a
watter of priority and the various institutions,
including the Council, the PICCR and the
courts, made effective as well as accountable.
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