29

The Lebanese Legal System

Chibli Mallat*

Introduction

Lebanon was established in its present borders in 1920, in the wake of World
War I and the collapse of the Ottoman Empire. It acquired the main elements of
its judicial and legal systems under the French mandate (1920-1943), and has
retained most of them to date. The system is dominated legally by the centrality
of codes, following the pattern of the so-called “civil law family,” as opposed
to common law as in the United Kingdom and the United States.

The Lebanese equivalent of the French Civil Code is the Code of Obligations
and Contracts of 1932, and there are similar pieces of comprehensive legisla-
tion in such fields as civil and criminal procedure, commercial and criminal
law.

Other areas are also codified, notably land law, where the statutes are less com-
prehensive. As in France, a special area of administrative law involves most
rules dealing with the administration as puissance or pouvoir public, and is de-
veloped by a separate system of tribunals known as administrative tribunals.
Hence, there are two judicial systems in the hierarchy of courts: the civil ( ‘adli)
system, which includes criminal, commercial, and civil courts, and which is
crowned by the Court of Cassation; and the much smaller but important ad-
ministrative system, at the core of which sits the Conseil d’Etat (majlis al-
shura).

There is generally a separate jurisdictional system for family law. Areas which
are considered matters of ‘personal status’ are regulated by different codes and
fall under religious jurisdictions. Jurisdictional conflicts within the system of
personal status courts are generally decided by the Court of Cassation, the high-
er civil court, as is the system of review on points of law for all civil and crim-
inal cases.

Alongside these courts is the military judicial system, which was traditionally
confined to matters involving military personnel in the call of duty. Military tri-
bunals must, in theory, deal with cases involving the armed forces.

Thus, for a long time Lebanon had a fragmented system of courts which pre-
sided over a local version of the rule of law, with an attention to due process
which all but disappeared in neighboring Arab countries. In comparison to
many Arab states, Lebanon even succeeded in outshining Egypt, where law and
the legal professions had, until the military take-over of 1952, been a paragon
for most of the Arab world.

When the Lebanese war started in 1975, the judicial system was the first victim
of the collapse of law and order. Under the reign of the militias judges and law-
yers were humiliated. Paradoxically, the entire period of the war saw Lebanese
citizens expressing unanimous attachment to the concept of ‘legitimacy’ (al-
shar‘iyya) and the rule of law. While this legitimacy has been slowly reasserted
since 1990, it did also emerge intermittently during the war in periods when
fighting was briefly interrupted.
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In the ill-fated period of peace lasting from October 1982 to June 1983, the
search for legitimacy, and the concomitant effort of the judiciary to catch up
with changes in society, resulted in the rapid redrafting and passing of numer-
ous “decree-laws.” Several of Lebanon’s central codes — notably in civil and
criminal law — date from that period. The rest must be assessed against a longer

period of time, with particular attention given to the crucial postwar period after
1991.

Following the long war (1975-1990) in Lebanon, major constitutional revisions
adopted at Ta’if ushered in a period of stability. Ta’if represented the first im-
portant revision of the constitution since independence in 1943. As regards the
judiciary, the most remarkable change brought about at Ta’if was the creation
of a Constitutional Council (al-majlis al-dusturi).[1] The hankering for ‘le-
gitimacy’ in the dark days of the war had given way to a thirst, at all levels of
society, for proper implementation of the rule of law under the general umbrella
of the constitution. The search for constitutional legitimacy became an in-
creasingly central concern for the Lebanese.

The legal system in theory

The diagram at the end of the article offers a general skeich of the legal system
as it stands today.[2] As mentioned earlier, the judiciary is generally divided, in
the French fashion, into a main civil court system, known in Arabic as gada’
‘adli (judicial jurisdiction), and administrative (idari) courts, which generally
involve the state or its branches as a full party. Criminal courts are part of the
‘adli jurisdiction. There is only one degree in administrative jurisdiction, with a
Conseil d’Etar comprised of six chambers. Some administrative tribunals deal
with narrowly-defined matters such as taxation. Summer recess is enjoyed by
the judiciary from mid-July to the end of September, but some courts continue
to sit according to a publicized schedule.

The civil jurisdiction takes the form of a pyramid as follows:

Depending on the pecuniary importance of a case, first-degree courts consist ei-
ther of one judge or of a bench of three judges. There are five chambers in Bei-
rut plus one or more chambers in each of the five muhafazats, or governorates.
There are two or more appellate chambers in the Court of Appeal (mahkamat
isti’naf) in each muhafaza.

One Court of Cassation (mahkamat al-tamyiz), composed of eight chambers,
sits in Beirut. The Court of Cassation is the highest court for all civil cases,
‘civil” being understood laro sensu to include criminal and commercial law, and
some personal status matters for the non-Muslim communities in Lebanon. In
raie cases of jurisdictional uncertainty or conflict between administrative and
civil jurisdictions, a tribunal of conflicts composed of judges from the Court of
Cassation and from the Conseil d’Etar solves the issue of competence. The
Court of Cassation also provides the judges for a newly-activated court known
as the Judicial Council (al-majlis al-‘adli), which operates as an original and fi-
nal jurisdiction for especially sensitive criminal offenses of a political nature.
Four trials of the head of the dissolved Lebanese Forces party, Samir Geagea,
were conducted by the Judicial Council.

Criminal expertise is otherwise included under ‘civil’ jurisdiction in special
chambers which deal with crimes (jinayar). The state is represented by the pub-
lic prosecutor’s office (niyaba ‘amma), together with investigative judges (qu-
dat tahqiq). There is no jury system in Lebanon.
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Special tribunals include military courts (of First Instance and Cassation), labor
tribunals, and personal status courts for matters of family law, which are the
prerogative of each of Lebanon’s recognized religious communities. For the
Muslim communities — including the ‘Alawi community, which was recognized
after Ta’if — these tribunals deal with questions of marriage, divorce, custody,
and inheritance and wills.

For non-Muslims, personal status jurisdiction is split: the law of inheritance and
wills falls under national civil jurisdiction, while Christian and Jewish religious
courts are competent for marriage, divorce, and custody. All these courts have
more than one degree, and Catholic communities enjoy a special and unusual
extra-territorial right of appeal before. the Vatican Rota court.

Although they are not binding, some opinions of the heads of Sunni and Shi‘a
Muslim communities are issued by the Mufti of the Republic (mufti al-
Jumhuriyya), who is Sunni, and the Ja‘fari Mufti (al-mufti al-ja‘fari), who is
Shi‘a. Both are official government appointees. The equally elaborate structure
of the other religious communities is decided internally.

A superior judicial council (majlis al-qada’ al-a‘la) is presided over by the first
president of the Court of Cassation, and is responsible for the smooth internal
functioning of the judiciary. It does not include administrative judges.

In 1993 a Constitutional Council was established to look, upon the request of a
specified number of officials, into the constitutionality of legislation, as well as
into challenges against the results of parliamentary and presidential elections.
The council has ten members, half elected by parliament and half appointed by
the government. The members elect a president and vice-president. The coun-
cil’s competence is defined in the constitution: constitutional challenges are re-
stricted to a small number of officials, including the president, the prime min-
ister, and the speaker of parliament, or to at least ten deputies — as well as,
exceptionally for matters regarding personal status law, the heads of the re-
ligious communities. To date all challenges to the constitutionality of laws have
been lodged by deputies, who must introduce their plea within a few days from
the entry of a given law into force.

The first decision of the Constitutional Council was rendered in February 1995,
but the Council became a central focus of concern on two major occasions:
when the electoral law regulating the 1996 parliamentary elections was chal-
lenged; and when the council’s president resigned in April 1997 over the han-
dling of appeals pending before the council presented by losing candidates chal-
lenging the results of the 1996 elections.

Legal professions

How does one join the legal professions in Lebanon? The three main branches
of the legal profession are the notary public (kateb al-‘adl), the lawyer (mu-
hami), and the judge (gadi). All three must have completed a four-year degree
of law (ijaza, or French licence) in one of the recognized law schools in Leb-
anon.

A typical law degree will include mainstream law courses during the three first
years — constitutional law, procedure, personal status law, civil law, ad-
ministrative law, etc. — and a specialization in either a civil or a public branch
during the fourth year. Civil, commercial, and administrative law are generally
taught for more than one year.
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The main law schools include the Lebanese University, which has several
branches throughout Lebanon, the Arab University in Beirut, and the Université
Saint Joseph, where teaching is in both Arabic and French. French legal tradi-
tion still influences L.ebanese lawyers and judges: while court decisions and
pleas are now invariably in Arabic, references to French decisions and author-
ities are still common.

The notary public processes official papers and registration, wills, legal sum-
mons, and commercial books. A competitive exam is organized, and the pro-
fession is limited to some 50 individuals in the country, most of whom operate
in Beirut.- : : :

After receiving a law diploma, a lawyer must go through a three-year ap-
prenticeship (tadarruj) in a recognized law office, and must attend apprentice-
ship lectures organized by the Bar. Only then can he or she be granted a power
of attorney to litigate before the Court of Appeal. In the past, no exam was
needed after law school, but the Bar recently established an entrance exam as
the numbers of legal professionals expanded. The Beirut Bar includes more
than 4,000 lawyers covering all of Lebanon. That is excepting the members of
the much smaller Tripoli Bar Association, whose 800 or so members are drawn
from north Lebanon.

After sitting for a competitive exam following law school, judges must spend
three years in the Judiciary School (ma‘had al-durus al-qada’iyya). Appoint-
ments thereafter are supervised and organized by the Supreme Judicial Council
with input from the Ministry of Justice, particularly for the top jobs. The in-
dependence of the judiciary is guaranteed in principle under article 20 of the
constitution. There are some 400 judges in the justice system and the Ministry
of Justice has been actively recruiting — including from the Bar — to fill posi-
tions and alleviate heavy backlog.

“Judicial suffocation’: the legal system in practice

The Lebanese legal system is riddled with problems and bottlenecks at all lev-
els. This is amply illustrated by a report commissioned by the World Bank and
published by the Minister of Justice in November 1994 under the title “Judicial
Suffocation in Lebanon” (al-ikhtinaq al-gqada’i fi lubnan).

On the basis of that report and other studies, as well as on evidence from daily
practice, there are two major problems facing the legal system: a fragmented,
understaffed, underpaid and overworked judiciary, and the marginalization of
the basic constitutional rights of citizens.

The Lebanese judicial system is thoroughly fragmented: given the emergence of
the Constitutional Council and the overbearing expansion of the military tri-
bunal system, which has in recent years brought under its jurisdiction various
cases allegedly posing a ‘threat to state security,’ the citizen is faced with four
or five separate orders of jurisdiction.

While the expansion of military jurisdiction is abnormal and should be reined
in, Lebanon’s legacy of judicial fragmentation was inherited from France: the
separation between public law jurisdiction, such as the Conseil d’Etat, and the
private judicial order, in the shape of the pyramid headed by the Court of Cas-
sation, is no longer warranted in France, let alone in Lebanon. The public law-
yer does not function according to a different methodology from his colleagues
in private law, and the old prerogatives of the state are not recognized as nec-
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essary any more for the separate protection of state rights by the Conseil d’Etat.
There is therefore no particular reason why administrative courts should remain
outside the framework of the normal judicial hierarchy. In addition, the Conseil
d’Etat remains a one-degree jurisdiction, at a time when absence of the right to
appeal has become the exception rather than the norm in advanced countries.

Similarly, the Constitutional Council has been grafted onto the justice system
by hasty plagiarism from the French system. As in France, the council appears
outside the normal frame of the judiciary in both the way its competence is as-
serted and its members are appointed. The fact that only political actors can ap-
peal to the body undermines ab initio the required distance from political affairs
which should be the hallmark of the judiciary.

The judiciary is by definition neutral and stands above the political fray. As
soon as political questions are thrown into the judicial process, judges find
themselves operating in an atmosphere which is highly charged, and in which
their decisions become eminently political.

The line between politics and law is by nature difficult to define. However, the
danger in countries where courts are heavily solicited to arbitrate political is-
sues, is that the judicial system will collapse, or worse will shy away from de-
tached ruling. This was particularly evident during the constitutional crisis in
Lebanon provoked by the 1996 elections. However, political interference in the
judiciary is not an exclusively Lebanese problem. Similar experiences are oc-
curring in Iran, with the Council of Guardians, in Israel, at the level of the Su-
preme Court, and in Egypt, with the Supreme Constitutional Court.

Political interference has not only affected constitutional cases in Lebanon,
however. In criminal and administrative trials too, the judiciary is often re-
quested to arbitrate in cases where the state is involved. This is particularly true
when a case has a strong political component, notably when political figures
may be involved.

It is generally believed that courts are unable to confront political pressures,
hence the abnormal situation of a single-degree jurisdiction as when the Judicial
Council sits as a criminal court. The reason why a second-degree jurisdiction is
not allowed in criminal cases which go directly to that council is that a young
and relatively inexperienced judge sitting in a first-instance criminal trial is of-
ten ill equipped to withstand political influence. What this singular phe-
nomenon expresses — or hides — is the overall fragility of judicial independence
in Lebanon.

How to deal with political imperatives is one of problems which any judiciary
faces, but the problem is particularly acute in countries in transition, as in Leb-
anon. This is not helped by the fragmented legal system, where separation be-
tween various courts weakens the overall cohesion and impact of the judicial
corps. It offers a breach which the executive can use to set up one branch
against another.

Another problem typical of the Lebanese judiciary, which is ‘well documented
in the World Bank report, is the fact that the system is overstretched and under-
staffed. There is a large number of cases accumulating in dockets, owing to the
backlog of the war years. While this may be an inevitable hurdle of the postwar
period, new cases are not being dealt with any more promptly. There are simply
not enough judges to respond to public demand for the rule of law. It was noted
recently by the minister of justice that the Conseil d’Etat had filled only 32 out
of 63 legally-assigned positions. The civil judiciary counts 359 judges for 515
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earmarked positions.

Cases accumulate for several reasons. Although it is not uncommon for a case
which was introduced before the courts in 1970 to reach the supreme ad-
ministrative or civil courts in 1997, the collapse of law and order during the civ-
il war was not the sole cause of this. Because of the misuse of the procedural
code, a defendant to a trial is generally in a much more comfortable position
than the plaintiff. Lawyers often use delaying tactics which courts have not
been able to confront effectively, and loopholes in the code, as well as the pro-
pensity of an overworked judge to postpone audiences, have been used ex-
tensively to delay justice. Any concept of pre-trial proceedings, which could
considerably alleviate the process, remains alien to the system. Absence of
computerization and the slowness and corruption of the administration in gener-
al, add to the woes of honest judges who can only be frustrated by cases litigat-
ed before them which can involve settlements dozens of times the value of their
paltry annual salary.

Judges, by definition, should be the best and most detached legal experts in the
country. However, given the resistance of the better qualified lawyers in private
practice to join the bench, the system sits clearly on its head. The problem for
the judiciary is how to increase both the salary and reputation of judges, and
how to attract the best jurists to the courts, especially in a country with Leb-
anon’s budgetary problems.

There are other, more specific, problems weakening the rule of law in the work
of criminal courts. Criminal cases always deal with basic human rights issues.
The problems of delay in the civil system are reproduced in the criminal and ad-
ministrative system, except that the role of the state is naturally more prominent
in the latter. Here, executive interference — or, most often, the interference of
powerful political figures — acquires a more notable dimension as the prosecu-
tion is in direct need of executive support in the form of police and other secur-
ity forces, or may simply fear opposing the political authorities. There has been
a long string of judicial anomalies in recent years which have weakened the
reputation of the judiciary as a whole. These have culminated in almost farcical
prosecutions in recent months, with suspects taken into custody and indicted on
charges that had nothing to do with the initial arrest.

One can add to this the sorry state of the Lebanese prison system, and, more
dramatically, the treatment of individuals under arrest in the phase preceding
their indictment: illegal use of force by police against prisoners in the early
days of arrest is not uncommon. The prevailing feeling that justice is not being
fulfilled has been augmented by the double standards inherited from the war
years, with former militia leaders sitting comfortably in government, while oth-
ers are in exile or in jail. Whatever the reasons which might explain this, they
can only weaken the hope that the judicial system will act impartially.

In a small country like Lebanon which is prone to outside interference, any at-
tempt to invest the judiciary with the task of establishing minimal standards for
the rule of law faces huge odds. But even if Syria, Israel, or Iran, each in a dif-
ferent way, did not carry the weight they do within the country, lawyers and
judges would be confronted with pressures difficult to sustain, particularly po-
litical interference. These take the form of what an acting minister has referred
to as an official’s notorious (and naturally elusive) ‘phone call’ to a sitting
judge.

On the receiving side of the system, the citizen suffers from severe problems of
due process. At the most basic level, the postponement of a session in a normal
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trial may, not uncommonly, reach six months. Unification of the different
branches of the judiciary into one pyramid would seem a logical way to stream-
line the system and render more coherent the rule of law, but this has remained
off the agenda so far.

The tribulations of the Constitutional Council in recent months have the ad-
vantage of revealing, for the first time in a practical way since the constitution
was established in 1926, that the text of the basic law may be relevant to the or-
dinary citizen.

But this is only a timid beginning, which highlights the overall marginalization
of the basic rights of citizens. As a matter of principle the Constitutional Coun-
cil and, despite its name, cannot be seized of a matter to which a private citizen
is party. This means that criminal, administrative, and civil courts apply prin-
ciples which fall outside the pale of rights defined by the basic law. Citizens are
therefore deprived from personally arguing their rights under the constitution.
Courts will not adjudicate constitutional cases, even if the litigation they are
asked to arbitrate has a fundamental constitutional dimension to it, as indeed is
often the case in criminal, military and administrative trials. Instead, the Con-
stitutional Council is asked to arbitrate between the executive and legislative
branches, or between the minority and the majority in parliament, or in nation-
wide elections: all issues which are eminently political, and which any court
would be poorly equipped to confront.

Conclusion

There are two possible outcomes to the recent constitutional crisis on parlia-
mentary election appeals, which highlighted the yearning of Lebanese for basic
rights — including the right to vote freely in a fair election. Either it results in
closing the window onto the constitution, which was briefly opened in 1993
when the Constitutional Council was established. Or it allows the direct, and
natural, recourse of the citizen to the constitution in order to protect his or her
basic rights, including challenging controversial laws which have been passed
all too often under the rubric ‘for one time only.” Unless citizens can win basic
constitutional rights, meaning protection by an independent judiciary, the rule
of law will not come of age in Lebanon.
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Appendix 1

The Judicial Hierarchy
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